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I. INTRODUCTION
The Central Pine Barrens are a region of Long Island that
once covered 250,000 acres in central Suffolk County, but which
have been reduced to about 100,000 acres due to intensive
development. A large part of the Pine Barrens are magnificent
wilderness, "silent enclaves of natural splendor that can delight the
senses, uplift the spirit and evoke astonishment that they lie hidden
so close to teeming suburbia."1 Sparsely settled, the Pine Barrens
account for seventeen percent of Suffolk County's land area, while
only four percent2 of Suffolk County's population live there.'
Part of the beauty of the Pine Barrens are their diversity, with
sprawling woodlands, a necklace of 30 ponds, wild cranberry bogs
filled with osprey and great blue heron, and stands of globally rare
pygmy pines that have existed in Eastern Long Island for over
12,000 years.4
As the New York Court of Appeals found in Long Island
Pine Barrens Society, the Pine Barrens are an "indispensable
component of the aquifer system that is the sole natural source of
drinking water for over two and a half million inhabitants of Long
Island."5  The Pine Barrens' sandy soil permits rainwater to
replenish the vast underground water supplies below the surface,6
and because the region's soil is so highly porous, the Pine Barrens
play an integral role in distributing water throughout Long Island's
1. Tom Morris, Final Frontier: The Pine Barrens Development Clash,
NEWSDAY (Nassau and Suffolk Edition), May 25, 1993, at 3.
2. Roughly 56,000 individuals live in the Pine Barrens. Id.
3. Id.
4. Id.
5. Long Island Pine Barrens Society, Inc. v. Planning Board of the Town of
Brookhaven, 606 N.E.2d 1373, 1375 (N.Y. 1992).
6. Id.
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aquifer system and in diluting contaminants that may have
penetrated the system from other sources.7
Unfortunately, because the soil in the Pine Barrens is so
porous, it is extremely vulnerable to pollution in that it is unable
to filter out contaminants. Once the aquifer system fed by the Pine
Barrens becomes contaminated, the contamination will be
effectively irreversible, as "it would take centuries in order to
return it to clean ground water quality."'
The Pine Barrens are also unique because they are home to
an "unusually high concentration of species that have officially
been classified as endangered, rare or subject to the protection of
Federal law,"9 including the tiger salamander, the northern harrier
hawk, the red-shouldered hawk, the mud turtle and the
buckmoth.' °
Accordingly, all levels of government -- federal, state,
county and municipal -- have assigned special importance to the
Pine Barrens. Long Island was among the first "sole source
aquifers" designated by the U.S. Environmental Protection
Agency11  (EPA), and in 1974 New York amended its
Environmental Conservation and Public Health Laws 12 to "provide
for special review of business, commercial, and industrial uses in
Suffolk County with the intent of preserving the purity of the
groundwater.' 3  In 1983, the Legislature adopted the Landfill
7. Id.
8. Id.
9. Id. at 1376. See 16 U.S.C. § 1531 et. seq.; N.Y. ENvTL. CONSERV. LAW §
11-0535 (McKinney 1984 & Supp. 1992); N.Y. COMP. CODES R. & REGs. tit.
6, § 182 (1991).
10. Id. See N.Y. COMP. CODES R. & REGs. tit. 6, § 182.6 (1991).
11. 43 Fed. Reg. 26611 (1978). See 42 U.S.C. § 300h-3(e) (1990).
12. See 1974 N.Y. Laws 802.
13. Pine Barrens Society, 606 N.E.2d at 1376.
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Law14 prohibiting the placement of new landfill sites in most of
the Central Pine Barrens, 5 and in 1987 the Legislature mandated
the Long Island Regional Planning Board create a comprehensive
management plan for the Pine Barrens and other "special
groundwater protection areas" on Long Island. 16 Finally, in 1990
an amendment to the State Environmental Quality Review Act
(SEQRA) required every Environmental Impact Statement (EIS)
concerning projects affecting the Pine Barrens to discuss the
"effects of any proposed action on, and its consistency with, the
comprehensive management plan.'
7
At the local level, Suffolk County has adopted a number of
laws designed to protect the Pine Barrens; laws encouraging towns
and villages within the Pine Barrens to develop unified policies
with regard to land use within the Barrens; 8 laws creating a Pine
Barrens Wilderness and a Water Protection Preserve; 19 laws
designating the Pine Barrens as a Critical Environmental Area
pursuant to SEQRA;20 and laws establishing funding mechanisms
for projects to protect the drinking water.
Despite the fact that the Long Island Regional Planning
Board's comprehensive management plan had not been completed,
by 1989 there were 224 separate development proposals pending in
14. 1983 N.Y. Laws 299.
15. Pine Barrens Society, 606 N.E.2d at 1376.
16. N.Y. ENVTL. CONSERV. LAW § 55-0113(1)(g) (McKinney 1994 & Supp.
1992).
17. N.Y. ENVTL. CONSERV. LAW § 9-0109(2)(1) (McKinney 1994 & Supp.
1992).
18. Local Laws, 1984, No. 7 of County of Suffolk.
19. Local Laws, 1987, No. 40 of County of Suffolk.
20. Local Laws, 1987, No. 24 of County of Suffolk.
21. Local Laws, 1988, No. 35 of County of Suffolk.
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the towns of Brookhaven, Southampton and Riverhead (some of
these proposals already' had local approval).22 The large number
of projects proposed appears to be one of many unintended
consequences of the passage of the Comprehensive Environmental
Response Compensation and Liability Act of 1980 (CERCLA).23
One of the effects felt by Long Island was the destruction of the
normal real estate renovation cycle. Developers, who normally
would tear down old structures to make way for new ones are
hesitant to do this for fear of their liability if contamination is
found.24 This has created a great incentive for developers to seek
expansion into the pristine Pine Barrens, where they can develop
without fear of incurring liability for previously existing
contamination.
These 224 proposed projects would have reduced the
remaining 100,000 acres of pine barrens by 40,000 acres.
Brookhaven, Southampton and Riverhead were considering each
individual development project proposed within its border
independently. This meant that each project could be approved
because each, individually, would arguably only have an
imperceptible impact on the aquifer system. However, all of the
proposed projects together could degrade the Pine Barrens
irreversibly.
On November 21, 1989, a non-profit environmental group,
the Long Island Pine Barrens Society, brought suit, claiming that
SEQRA required that consideration be given to the cumulative
environmental impact of the proposed projects. The Pine Barrens
Society requested that the court invalidate any permits that had
already been granted, and that the court enjoin any other actions
relating to outstanding and future proposals until they complied
22. Pine Barrens Society, 606 N.E.2d at 1377.
23. Comprehensive Environmental Response, Compensation, and Liability
Act of 1980, 42 U.S.C. §§ 9601-9675 (Supp. V 1987).
24. To Help L.L Pine Barrens, Revise the 'Superfund', NEWSDAY (Nassau
and Suffolk Edition), May 7, 1993, at 72.
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with SEQRA." The Pine Barrens Society relied primarily on the
New York Court of Appeals decision in Save the Pine Bush, Inc.
v. City of Albany,26 which required a cumulative review of
proposed projects affecting pine barrens in and near the City of
Albany.27 The premise of the lawsuit was that in order to protect
the aquifer and to preserve the ecosystem, an EIS was required in
order to determine the minimum area of the Pine Barrens that must
be kept standing.
On December 5, 1990, Justice Paul J. Baisley dismissed the
lawsuit, primarily because the 224 projects were not sufficiently
related to invoke SEQRA's cumulative assessment requirement.28
The Pine Barrens Society appealed, and the Appellate Division held
that, although the 224 projects were "functionally unrelated," they
were "linked by virtue of their potential to adversely effect an
irreplaceable natural resource located within a discrete, geographic
area. '29  On November 24, 1992, the Court of Appeals
unanimously dismissed the lawsuit, and, amazingly, developers,
environmentalists, and government officials then came together to
create the Long Island Pine Barrens Protection Act, 30 which was
signed into law by Governor Cuomo on July 14, 1993.
This article will discuss the overall impact of the dispute
over the Long Island Pine Barrens between environmentalists and
developers. Section II will discuss the general environmental
review process in New York State, paying special attention to the
25. Pine Barrens Society, 606 N.E.2d at 1377.
26. Save the Pine Bush, Inc. v. City of Albany, 512 N.E. 2d 526 (N.Y.
1987).
27. Id. at 531.
28. Stephen L. Kass & Michael B. Gerrard, Pine Barrens: The Fruiful
Compromise, N.Y.L.J., Aug. 27, 1993, at 3.
29. Long Island Pine Barrens Society, Inc. v. Planning Board of the Town of
Brookhaven, 581 N.Y.S.2d 803, 810 (N.Y. App. Div. 1992).
30. 1993 N.Y. Laws 262.
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requirements of the State Environmental Quality Review Act31
(SEQRA), and how certain cases have helped define these
requirements.
Section III will discuss the action which resulted in the New
York Court of Appeals decision in Long Island Pine Barrens
Society, Inc. v. Planning Board of the Town of Brookhaven.32 I
then point out how the New York Court of Appeals severely
restricted the application of SEQRA, which the court had
previously broadened by holding in Save the Pine Bush that even
if a proposed action is only one of many planned in a geographic
area, a cumulative analysis of the impact of all of those projects
must be considered.
Section IV will address the result of the Pine Barrens
debate, unexpected negotiations leading to the passage of the Long
Island Pine Barrens Protection Act.33 Surprisingly, the towns of
Brookhaven, Southampton and Riverhead joined with
environmentalists and developers to create statutory protection for
the Pine Barrens. This afforded the Pine Barrens more protection
than did Suffolk County's regional land use planning, which was
delegated to a non-governmental entity without any taxing authority
or any reliable source of revenues. This was accomplished through
the creation of the Central Pine Barrens Joint Planning and Policy
Commission, a five-member commission established to set
standards for development in the Pine Barrens.
Section V will follow with an overview of the actions taken
thus far by the Central Pine Barrens Joint Planning and Policy
Commission, and will address the present lack of funds the
Commission is suffering from. This lack of money to fund land
acquisition in the Pine Barrens is threatening to destroy the new
protection afforded to the Pine Barrens. This section will also
discuss Constitutional issues surrounding the Commission's plan to
31. N.Y. ENvTL. CONSERV. LAW §§ 8-0101-0117 (McKinney 1984 & Supp.
1992).
32. Pine Barrens Society, 606 N.E.2d 1373 (N.Y. 1992).
33. 1993 N.Y. Laws 262.
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use the transfer of development rights to compensate owners of
private land in the Pine Barrens, who will be prevented from
constructing anything on their property. I will then give my
conclusions on the overall effect of the Pine Barrens debate:
Although the Pine Barrens Protection Act is a major achievement,
the preservation of the Central Long Island Pine Barrens is far
from assured, ending with a desperate plea for the New York State
Legislature to provide funds for the acquisition of land in the Pine
Barrens.
II. ENViRONMENTAL REVIEW IN NEw YORK
In order to fulfill the stated goals of the New York State
legislature "to foster, promote, create and maintain conditions under
which man and nature can thrive in harmony with each other, and
achieve social, economic and technological progress for present and
future generations"34 a cumulative impact analysis review process
is employed by New York State to ensure that developers, both
public and private, consider the cumulative environmental impacts
of their projects. '35
In 1970, Congress passed its first attempt at regulating the
process by which development projects were examined and
approved,36 the National Environmental Policy Act (NEPA).37
NEPA imposed on federal agencies the obligation to prepare an
34. N.Y. ENVTL. CONSERV. LAW § 1-0101(3) (McKinney 1984).
35. See Sandra M. Stevenson, Early Legislative Attempts at Requiring
Environmental Assessment and SEQRA's Legislative History, 46 ALB. L. REv.
1114 (1982).
36. See Terrence L. Thatcher, Understanding Interdependence in the Natural
Environment: Some Thoughts on Cumulative Impact Assessment Under the
National Environmental Policy Act, 200 ENVTL. L. 611 (1990).
37. 42 U.S.C. §§ 4321-437a (1988) (Although NEPA was passed in 1970, it
is commonly referred to as the National Environmental Policy Act of 1969).
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Environmental Impact Statement38 (EIS) before taking any action
which might have a significant effect on the environment.39
NEPA created the Council on Environmental Quality (CEQ) to
"formulate and recommend national policies to promote the
improvement of the quality of the environment. '40  The CEQ
promulgated regulations which defined cumulative impact as:
the impact on the environment which results from
the incremental impact of the action [being
analyzed] when added to other past, present, and
reasonably foreseeable future actions regardless of
what agency (Federal or non-Federal) or person
undertakes such other actions. Cumulative impacts
can result from individually minor but collectively
significant actions taking place over a period of
time.4
1
A number of states quickly followed Congress's lead,
enacting "little NEPA's," which required state and local officials to
prepare environmental impact statements before taking actions with
potential environmental significance.42  Although NEPA is
primarily concerned with governmental projects, most of the state
enacted versions focus on governmental approval of private
38. The Environmental Impact Statement is essentially a detailed statement of
the environmental impact of the proposed action, which is required to address
as well unavoidable adverse environmental effects.
39. 42 U.S.C. § 4332(2)(C) (1988).
40. 42 U.S.C. § 4342 (1988).
41. 40 C.F.R. § 1508.7 (1991). By their language and by court precedent,
CEQ regulations are binding on federal agencies. 40 C.F.R. § 1500.3 (1989);
Steamboaters v. Federal Energy Regulatory Comm'n, 759 F.2d 1382, 1392-93
& n. 4 (9th Cir. 1985).
42. For a general overview of the "little NEPA's," see FRANK P. GRAD,
TREATISE ON ENVIRONMENTAL LAW § 9.08 (1990).
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projects. Also, most state versions share a common framework, a
requirement that an EIS be prepared for actions that may have a
significant effect on the environment.43
Since it is not self evident which actions significantly affect
the environment, some statutes provide for a threshold
determination concerning a proposed action's environmental
effect.44  If the party conducting the environmental review
concludes that the proposed action will not have a significant effect
on the environment, he or she can issue a "negative declaration,"
and forego preparation of an EIS. If, however, a "positive
declaration" is issued, the project must wait for an EIS.
In 1975, New York enacted SEQRA,45 which treats even
the issuance of a permit as an "action" requiring environmental
review.46  Among other things, SEQRA requires that
environmental impact statements be prepared by public47 or
private permit applicants for "any action they propose or approve
43. See, e.g., N.Y. ENVTL. CONSERV. LAW § 8-0109(2) (McKinney 1994 &
Supp. 1992); CAL. PUB. RES. CODE § 21,100 (West 1986); CONN. GEN.
STAT. ANN. § 22a-lb(b) (West 1985).
44. See, e.g., N.Y. ENVTL. CONSERV. LAW § 8-0109(4) (McKinney 1984 &
Supp. 1992); CAL. PUB. RES. CODE § 21,080(c) (West 1986).
45. N.Y. ENVTL. CONSERV. LAW §§ 8-0101-0117 (McKinney 1984 & Supp.
1992).
46. N.Y. ENvTL. CONSERV. LAW §§ 8-0105(3)-105(4) (McKinney 1984)
(defining agencies to include local agencies, which include cities, counties,
and political subdivisions, and defines actions to include "projects or activities
involving the issuance to a person of a lease, permit, license, certificate or
other entitlement.").
47. State agencies and authorities and all local county, municipal and town
governing bodies are subject to the provisions of SEQRA. N.Y. ENVTL.
CONSERV. LAW §§ 8-0105(1), 8-)105(2) (McKinney 1990); N.Y. COMP.
CODES. R. & REGs. tit. 6, §§ 617.2(t), (w), (hh) (1987).
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which may have significant effect on the environment."48  The
EIS that is prepared must show literal compliance with SEQRA and
the implementing regulations;49 substantial compliance with the
spirit of the act is not enough."
SEQRA requires that an initial determination of whether or
not to require an EIS should be made as early as possible when
forming a proposal.5 1  Regulations define specified, relatively
trivial government actions "Type I" actions which do not require
environmental review.52 Type II actions include the construction
of "minor accessory structures (garages, fences, and home
swimming pools), mapping of existing roads, replacement of
existing facilities on the same site, and the granting of setback and
lot line variances. 5
3
48. N.Y. ENviL. CONsERv. LAW §§ 8-0109(2) (McKinney 1984 & Supp.
1992).
49. The intent of the DEC regulations is to provide a statewide framework
for implementing SEQRA. Included are procedural requirements for
compliance with the law, provisions for coordinating multiple agency
environmental reviews, criteria for determining environmental significance,
model assessment forms and sample actions. N.Y. ENVTL. CONSERV. LAW §
8-0113 (McKinney 1990); N.Y. COMP. CODES R. & REGS. tit. 6, § 617.1(e)
(1987). Regulations that are created by state agencies other than the DEC
must be applied in a manner which is at least as protective of the environment
than the DEC regulations. Village of Westbury v. New York State Dep't of
Transp., 549 N.E.2d 1175, 1177 (N.Y. 1989).
50. Rye Town/King Civic Ass'n v. Town of Rye, 442 N.Y.S.2d 67 (N.Y.
App. Div. 1981), appeal dismissed, 56 N.Y.2d 985 (1982).
51. N.Y. ENvTL. CONSERV. LAW § 8-0109(4) (McKinney 1984 & Supp.
1992).
52. N.Y. COMP. CODES R. & BEGS. tit. 6, § 617.13 (1987).
53. Id.
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Once it is determined that a proposed action is neither a
Type II action nor an exempt "ministerial action,"54 environmental
review is required. For Type I actions, which include all zoning
changes affecting twenty-five acres or more, all construction of
residential and non-residential projects that exceed specified limits,
and unlisted actions, the review process usually begins with the
preparation of an environmental assessment form (EAF) designed
to help determine whether an EIS will be required. Based on the
EAF, a "negative declaration" can be issued, although the
regulations create a presumption that Type I actions are "likely to
have a significant effect on the environment and may require an
EIS."5 5 Once a "positive declaration" is issued, the project cannot
go forward without an EIS, which is generally prepared by the
proponent of the government action, the project developer. 6
The body of a draft EIS must contain "a statement and
evaluation of the environmental impacts of the proposed action,
including the reasonably related short and long-term effects,
cumulative effects and other associated environmental effects. 5 7
In New York, every draft EIS must contain a cumulative impact
analysis. 8 Although no specific elements of this analysis are
defined, the Department of Environmental Conservation (DEC) has
54. N.Y. ENVTL. CONSERV. LAW § 8-0105(5) (ii) (McKinney 1984)
("Actions" do not include official acts of a ministerial nature, involving no
exercise of discretion). The statute also exempts "maintenance or repair
involving no substantial changes in existing structure or facility" and
enforcement proceedings. Id. § 8-0105(5)(i) & (iii) (McKinney 1984).
55. N.Y. COMP. CODEs R. & REGS. tit. 6, § 617.12(a)(1) (1987).
56. The regulations state that "[t]he applicant or the lead agency, at the
applicant's option, shall prepare the draft EIS." Id. § 617.8(a) (1987). The
applicant almost always elects to prepare the EIS.
57. Id. § 617.14(f)(3) (1987).
58. Id.
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outlined some sources of cumulative impacts. 9  The DEC has
also concluded that it can determine the significance of an action
based solely its cumulative impacts and deny or modify a project
based on those same issues.'
Before making a final decision, the agency must make a
written statement that the action "minimizes or avoids adverse
environmental effects to the maximum extent practicable."'" The
statement must also include "the facts and conclusions in the EIS
relied upon to support [the agency's] decision" and must indicate
"the social, economic, and other factors and standards which
formed the basis of its decision."'62
Cumulative impact analysis is extremely important when the
proposed action is situated in a wetland63 or a "critical habitat '64
59. For example: individually minor but collectively significant actions
occurring either together or consecutively over time; impacts from actions
induced by an initial action; and continuing impacts from a given project over
time. Landgon Marsh, Commentary--Unresolved Issues, 46 ALB. L. REV.
1298, 1301 nn. 16 & 17 (1982).
60. Id.
61. N.Y. COMP. CODES R. & REGS. tit. 6, § 617.9(c)(3) (1987).
62. Id. at § 617.9(c)(5). The statement is also required to state that "the
agency has given consideration to the final EIS," and that "adverse
environmental effects revealed in the environmental impact statement process
will be minimized or avoided by incorporating as conditions to the decision
those mitigative measures which were identified as practicable." Id. at § 25-
0103(1).
63. 'Freshwater wetlands' means lands and waters of the state as shown on
the freshwater wetlands map which contain any or all of the following: (a)
lands and submerged lands commonly called marshes, swamps, sloughs, bogs,
and flats supporting aquatic or semi-aquatic vegetation.: N.Y. ENVTL.
CONSERV. LAW § 24-0107(1) (McKinney 1984 & Supp. 1992). "'Tidal
wetlands' shall mean and include the following: (a) those areas which border
on or lie beneath tidal waters, such as, but limited to, banks, bogs, salt marsh,
swamps, meadows, flats or other low lands subject to tidal action, including
those areas now or formerly connected to tidal waters." Id. at § 25-103(1).
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area. In the DEC administrative hearing process, sixty-five percent
of the most recent cumulative impact cases involve wetland
permits. 65 Because of the fragility of these areas, the DEC and
courts carefully examine the cumulative impact of any development
actions on them.
The leading court case on critical habitat areas is the 1987
New York Court of Appeals case Save the Pine Bush, Inc. v. City
of Albany.6 The citizen group Save the Pine Bush challenged
Albany ordinances which changed the zoning of the Pine Bush area
of the City of Albany, the only remaining large pine barrens on
inland sand dunes in the United States.67 The city argued that
when the proposed projects are separately owned, a cumulative
impact analysis was not mandatory.6 8 The Court of Appeals
disagreed, holding that:
When an action with potential adverse effects on the
environment is part of an integrated project designed
to balance conflicting environmental goals within a
subsection of a municipality that is ecologically
unique, the potential cumulative impact of other
proposed or pending projects must be considered
64. The term "critical habitat" refers to threatened or endangered species, and
is defined as "the specific areas within the geographical area occupied by the
species, at the time it is listed [as endangered], on which are found those
physical or biological features ... essential to the conservation of the species
and ... which may require special management considerations or protection."
16 U.S.C. § 1532(5)(A) (1988).
65. Wetland permits allow the applicant to perform an activity that will
impact a regulated wetland or an adjacent area. N.Y. ENVTL. CONSERV. LAW
§ 24-0701 (McKinney 1984); N.Y. COMP. CODES R. & REGS. tit. 6, §
617.9(c)(3) (1987).
66. Save the Pine Bush, 512 N.E.2d 526 (N.Y. 1987).
67. Id. at 528.
68. Id. at 531.
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pursuant to SEQRA before the action may be
approved.69
The unique circumstances relating to the critical habitat in
a legislatively defined discrete geographic area led the court to
invalidate the zoning change as a violation of SEQRA, stating:
Where a governmental body announces a policy to
reach a balance between conflicting environmental
goals -- here, commercial development and
maintenance of ecological integrity -- in such a
significant area, assessment of developments is
necessarily implicated in the achievement of the
desired [SEQRA] result.70
It appeared that the Save the Pine Bush court, in interpreting
the meaning of cumulative impacts in relation to sensitive
ecological areas and critical habitats, had broadened the application
of SEQRA. The court determined that even if a proposed action
is only one of many planned or proposed projects in a discrete
geographic area, a cumulative impacts analysis of all those projects
must be completed. The Court of Appeals held that common
ownership of the pending projects is not necessarily a prerequisite
for a mandatory cumulative impact study.
Instead, the "relatedness" element may be satisfied if "the
project at issue ... is ... part of a larger plan designed to resolve
conflicting specific environmental concerns in a subsection of a
municipality with special environmental significance. 7 This was
consistent with the DEC rulings on similar applications, and further
supported the idea that in cases where wetlands or critical habitats
69. Id. at 527.
70. Id. at 531.
71. Id. at 527. See generally Chinese Staff & Workers Assn. v. City of New
York, 502 N.E.2d 176 (N.Y. 1986).
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were involved, a thorough cumulative impact analysis is essential
to fulfill the requirements of SEQRA.72
This was the apparent standard for environmental review
with respect to wetlands and critical habitats when the Long Island
Pine Barrens Society brought suit against several towns and
developers on Long Island in November, 1989. Three years later,
almost to the day, the Pine Barrens Society was to discover that the
Court of Appeals was not quite as willing to broaden SEQRA
requirements as it seemed in Save the Pine Bush.
Ill. LONG ISLAND P]NE BARRENS: THE CASE
As discussed earlier, the trial court ruled that despite the
legislative enactments recognizing the ecological importance of the
Pine Barrens, there was no specific comprehensive plan limiting
development in the Pine Barrens, so the towns involved had no
obligation to consider cumulative impacts under SEQRA.73 The
appellate court rejected this formalistic interpretation of Save the
Pine Bush, stating that: "there is no question that in enacting ECL
Article 55, the Legislature has identified the Pine Barrens as a
discrete, environmentally sensitive groundwater source, prescribing
concrete remedial measures which necessarily mandate a
comprehensive overview and consideration of the area in its
entirety."74 The court continued, stating that:
[I]n the present case, the various projects -- although
functionally unrelated -- are similarly linked by
virtue of their potential to adversely affect an
irreplaceable natural resource located within a
discrete, geographic area. We decline to construe
72. See generally Save the Pine Bush v. City of Albany, 512 N.E.2d 526
(N.Y. 1987).
73. Pine Barrens Society, 606 N.E.2d at 1377.
74. Pine Barrens Society, 581 N.Y.S.2d at 809.
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the many legislative findings and statutes, all of
which were clearly intended to foster the careful
stewardship and preservation of the Pine Barrens, as
something less than a "plan" within the meaning of
the applicable authorities. 75
The appellate court remanded the case, reinstating the
cumulative impacts claim.76
The New York Court of Appeals reversed, holding that "the
statutory and regulatory criteria for mandatory cumulative impact
statements cannot, and should not, be stretched to cover this unique
problem. 7 7 Although the Court of Appeals agreed with the Pine
Barrens Society that the Pine Barrens are "an indispensable
component of the aquifer that is the sole natural source of drinking
water for over two and a half million inhabitants of Long
Island,0 8 that the "contamination would be irreversible,"79 and
that "the protection of the Pine Barrens region from sources of
pollution is vital to the health of Long Island's human
population, °80 the court found that cumulative impact review was
not mandatory. 81
The court focused on the SEQRA regulations of the DEC
that provide that "the lead agency must consider reasonably related
long-term, short-term and cumulative effects, including other
simultaneous or subsequent actions which.., include in any long
75. Id. at 810.
76. Id. at 813.
77. Pine Barrens Society, 606 N.E.2d at 1375.
78. Id.
79. Id.
80. Id. at 1375-76.
81. Id. at 1378.
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range plan of which the action under consideration is a part [or is]
likely to have undertaken as a result thereof. 8 2
The Pine Barrens Society argued that the projects were
"related" because of their geographic proximity and their
undisputed cumulative effects and that a long series of federal,
state, county and town enactments designed to protect the aquifer
amounted to a "long-range plan." The court disagreed, finding that
the existence of a broadly conceived policy regarding land use in
a particular locale is simply not a sufficiently unifying ground for
typing otherwise unrelated projects together and requiring them to
be considered in tandem as "related' proposals."83
The court found that the state's Sole Source Aquifer
Protection Act, 4 which required the Long Island Regional
Planning Board to prepare a comprehensive management plan for
the aquifer, and not SEQRA, was the mechanism chosen by the
Legislature for regional planning to protect the Long Island
aquifer.85 The court stated that "an exhaustive and thorough
approach to evaluating projects affecting this region is
unquestionably desirable and, indeed, may well be essential to its
preservation., 86  Instead of requiring this evaluation under
SEQRA, the court rebuked the planning board for proceeding at "a
leisurely pace [that] is clearly counterproductive, 8 7 and called on
the Legislature to create "sensible deadlines and mandate prompt
action by the designated planning bodies to address this matter of
urgent public concern." '88 The court was echoing its earlier
82. N.Y. CoMP. CODES R. & REGs. tit. 6, § 717.11(b) (1987).
83. Pine Barrens Society, 606 N.E.2d at 1378.
84. N.Y. ENVTL. CONSERV. LAW art. 55 (McKinney 1984).
85. Pine Barrens Society, 606 N.E.2d at 1379.
86. Id.
87. Id. at 1381.
88. Id.
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sentiments, 9 stating that "the existing system of land-use planning
in the region is plainly not equal to the massive undertaking that
effective long-range planning would require, and some other system
devised by a larger planning entity must be substituted."90
Previously, the Appellate Division had agreed, at the Pine
Barrens Society's request, to impose a regional planning
requirement on the dozens of local and state agencies involved in
reviewing and approving the 224 projects in question. The Pine
Barrens Society proposed to accomplish this by designating the
Suffolk County Health Department the "lead agency" for
environmental review under SEQRA. The EIS would then be
drafted by the Health Department. However, the Court of Appeals
closed this "back door" approach to regional land use planning, by
finding that the State Legislature had established a more direct,
although ineffectual, 9 method for creating a land development
plan for the Pine Barrens, through the preparation of the (as of yet
uncompleted) "comprehensive management plan" by the Long
Island Regional Planning Board.92
The Court of Appeals decision effectively disarmed
environmentalists who had seen in the Appellate Division decision
89. Twenty years ago, the New York Court of Appeals called on the State
Legislature to adopt a system of "statewide regional control of [land use]
planning" to "ensure that interests broader than that of the municipality
underlie various land use policies." Golden v. Ramapo, 30 N.Y.2d 359, 376
(1972).
90. Pine Barrens Society, 606 N.E.2d at 1380.
91. The court noted several problems with this mechanism, the legislation
contained no means for the Regional Planning Board to use to enforce its
plan. Id. Without any legal authority, the Planning Board was charged with
"finding a mechanism to implement a regional plan." Id. And, the Planning
Board operated without a timetable, stating that its slow pace in adopting a
plan, "[i]n view of the gravity of the risk of irreversible harm to the
environment" was characterized by the court as "leisurely" and "clearly
counterproductive." Id. at 1381.
92. Id. at 1380.
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a mandate for cumulative environmental impact analysis of all
projects affecting critical natural resources throughout the state.
IV. THE LONG ISLAND PINE BARRENS PROTECnON AcT
Amazingly, despite the fact that the outcome in the Pine
Barrens Society case favored developers, the environmentalists,
developers and government officials came together in a plan to
protect one of New York's most precious natural resources, with
the result being the Long Island Pine Barrens Protection Act.93
The litigation and the recession had "placed a chill over
development in the Pine Barrens, and the Appellate Division
decision helped change that to a deep freeze. ' 94 While the towns
and county were appealing, the parties were brought together by
James Larocca, the head of the Long Island Association, a business
organization on Long Island.95  Several meetings were held,
consultants were brought in, and general agreement was reached on
the scope of an EIS that would try to define the crucial question of
what "minimum area" of undeveloped land was necessary to protect
the aquifer system.96 What the groups could not agree on was
whether local zoning should be subordinate to a regional plan; who
would implement the planning process; which of the developers'
proposed projects would be grandfathered in; and the likelihood of
getting any agreement formalized through legislation.97 The
meetings broke down one week before the Court of Appeals heard
argument.
93. 1993 N.Y. Laws 262.





When the Court of Appeals decision was released, the
environmentalists felt defeated, considering that the Court of
Appeals' call to the legislature 20 years earlier to create a system
of "state-wide or regional control [land-use] planning"98 produced
no results. Although the environmentalists had lost, the developers
were aware that the environmentalists had promised that if they
were to lose, they would bring individual lawsuits against the
largest developers, challenging their wetlands permits and zoning
approvals.99 The Court of Appeals was explicit in its call for
legislation, and within three hours after release of the decision, an
attorney for one of the developers contacted counsel for the Pine
Barrens Society, requesting that the negotiations resume.1°°
Numerous discussions followed, some focusing on the
nature of the legislation and presided over by Larocca. Others
were held by the chairman of the Suffolk County Water Authority
and addressed the technical aspects of how to protect the aquifer
system.10' One participant who provided much assistance was
Terrence Moore, executive director of the New Jersey Pinelands
Commission,'0 2 which was established by the New Jersey
Pinelands Protection Act'0 3 and heavily relied upon by the
drafters of the Lone Island Pine Barrens legislation. 1 4
The Pine Barrens Society developed and negotiated a map
dividing the Pine Barrens into a "core preservation area" (what the
98. Golden v. Ramapo, 30 N.Y.2d 359, 376 (1972).
99. Kass & Gerrard, supra note 28, at 3.
100. Id.
101. Id.
102. Id. For an overview of the New Jersey Pinelands Protection Act of
1979, see RICHARD F. BABCOCK AND CHARLES L. SIEMON, THE ZONING
GAME REVISrrED (Lincoln Institute of Land Policy 1985).
103. N.J. STAT. ANN. § 13:I8A-I (West 1990).
104. Kass & Gerrard, supra note 28, at 3 & n. 11.
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environmentalists sought, an area to be preserved forever) and a
"compatible growth area" (what the developers sought, an area that
they knew they could build in). This map (with some minor
revisions) was eventually codified into a metes-and-bounds
description, with the core preservation area encompassing about
55,000 acres and the compatible growth area about 45,000 acres.
Once the map was drawn up, another meeting took place
with the legislators who would draft and sponsor the bill, Senator
Kenneth LaValle, R-Port Jefferson, and Assemblyman Thomas
DeNapoli, D-Great Neck. This discussion focused on creating a
plan protecting the rights of the owners of the land in the core
preservation area, and on paying for the plan's implementation.
Senator LaValle and Assemblyman DeNapoli asked the
group to present them with an outline of a consensus bill. The
group came up with a unique solution for one of the most difficult
issues: how to have regional planning without forcing the local
governments to give up their control over land use. The plan
which was eventually adopted created a five-member body called
the Central Pine Barrens Joint Planning and Policy Commission
(the Commission). The Commission would be made up of a
representative of the Governor, the Suffolk County Executive, and
the supervisors of Brookhaven, Southampton and Riverhead. 10 5
The act also created a 28-member advisory committee to the
commission.'06
A major obstacle to the passage of the act was the question
of how to finance the plan, which would require the purchase of
more than 14,000 acres of privately owned land in the core
preservation area. Since 1990, Governor Cuomo had been trying
to pass legislation to fund the purchase of open space land and
other environmental initiatives. But his efforts had been in vain.
Senator Ronald Stafford, who had been given an effective veto
power by Republican Majority leader Ralph Marino, 1°7 opposed
105. N.Y. ENVT. CONSERV. LAW § 57-0119 (McKinney 1993).
106. Id.
107. Kass & Gerrard, supra note 28, at 3.
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any public land acquisition in his district, which encompasses most
of Adirondack Park. Senator Stafford feared that an
"environmental trust fund" would be used to buy land in the
Adirondacks. 10
8
Fortunately, this dynamic in the State Senate was changed
by the Pine Barrens Act. Although Senator Stafford still opposed
an environmental trust fund, all of the State Senators from Long
Island (all Republicans) strongly supported it, because they
perceived it to be the only way to fund the public acquisition of
land in the core preservation area. Finally, on July 8, 1993, the
Environmental Protection Fund'0 9 was passed."0
The Pine Barrens Act prohibits development in the core
preservation area but leaves some room for limited development in
the compatible growth area."' It is important to keep in mind,
though, that the Pine Barrens were zoned by the various towns they
were located in, which had land use regulations governing the use
of the Pine Barrens. The Commission must come up with a
comprehensive plan for the development and protection of the Pine
Barrens, and will then forward the plan for adoption of the
legislative bodies of the towns to be included in their respective
zoning ordinances. However, the towns are not compelled to adopt
the plan, nor does failure to adopt the plan amount to its
adoption." 2
The original act provided that if Brookhaven, Southampton
or Riverhead did not ratify the Commission's comprehensive plan,
the entire act was to become null and void," 3 effectively giving
108. Id.
109. A. 8870, Laws of 1993 Chapter 610, and A. 8871 Laws of 1993
Chapter 611.
110. Kass & Gerrard, supra note 28, at 3.
111. N.Y. ENvTL. CONSERV. LAW § 57-0119 (McKinney 1993).
112. N.Y. ENvTL. CONsERv. LAW § 57-0123 (McKinney 1993).
113. Id.
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veto power to any of the three town boards. This "veto power"
was subsequently replaced with a provision (in the Long Island
Pine Barrens Protection Act--Technical Corrections)" 4 stating
that if the commission has not formally adopted an environmental
impact statement, the act will be deemed to have expired." 5 This
provision also effectively forces the commission to expedite its
plan and environmental analysis. One problem with the act is that
it does not address what recourse the commission has if the towns
do not implement the plan by amending their zoning ordinances.
Although the act does not remove the town's land use jurisdiction
within the Pine Barrens, it does continue restriction on development
in the core and compatible growth areas as established by the
act.'16
In addition to requiring the commission to come up with a
comprehensive plan, the legislation empowers the commission to
purchase conservation easements, and also permits owners of
property in the core preservation area to transfer their development
rights to "receiving zones," which will be established by the
commission." 7
V. THE COMMISSION AND FUNDING LAND ACQUISrnON
At its first meeting, the Commission elected Suffolk County
Executive Robert Gaffney chairman, and Brookhaven Town
Supervisor John LaMura vice-chairman of the five-member
group. 1 8  The advisory committee to the Commission
recommended that, in order to prevent the plans from stalling, they
114. 1993 N.Y. Laws 263.
115. N.Y. ENvTL. CONSERV. LAW § 57-0121 (McKinney 1993).
116. N.Y. ENVTL. CONSERV. LAW § 57-0119 (McKinney 1993).
117. Id.
118. Tom Morris, Pine Panel Hits 1st Snag, NEWSDAY (Nassau and Suffolk
Edition), August 7, 1993, at 6.
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wanted an independent, non-government person appointed
executive director.119
On August 20, 1993, the advisory committee recommended
that a watershed expert for the Suffolk County Water Authority,
Raymond P. Corwin of Port Jefferson, be named interim executive
director of the Commission until the Commission made a
permanent choice. 120  The Commission took the advisory
committee's advice and elected Corwin executive director on
August 27, 1993, after making it clear that they expected Corwin
to "work 'in partnership' with the planning staffs of the county and
[the towns of] Brookhaven, Southampton and Riverhead."' 121 In
October 1993, Governor Mario Cuomo selected Ulric St. Clair
Haynes as his appointee on the Commission, replacing his
temporary representative Ray Cowen.'22
On October 13, 1993, the Commission met its first major
mandated deadline, by approving temporary guidelines for
development applications relating to groundwater contamination,
wetlands, surface waters, rare endangered species, control of water
run-off, and other issues affecting the Pine Barrens. This came
after two hours of heated debate between environmentalists and
developers. 123  Apparently, the debate centered around the
standard for levels of nitrates in the groundwater. 24
119. Id.
120. Tom Morris, Water Expert Touted for Pine Barrens, NEWSDAY (Nassau
and Suffolk Edition), August 21, 1993, at 12.
121. Tom Morris, Pine Barrens Picks an Interim Director, NEWSDAY
(Nassau and Suffolk Edition), August 28, 1993, at 11.
122. Tom Morris, Eye on Long Island; A WEEKLY LOOK BEHIND THE
SCENES, NEWSDAY (Nassau and Suffolk Edition), October 31, 1993, at 11.
123. Tom Morris, Pine Barrens Panel OK's Interim Rules, NEWSDAY
(Nassau and Suffolk Edition), October 14, 1993, at 36.
124. Id.
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More recently, the advisory committee requested that
Suffolk County Executive Robert Gaffney prevent 96 acres owned
by the county from being auctioned, so that they could be traded
for lands in the Pine Barrens.125 Gaffney rejected their request,
stating that the land involved was not in the Pine Barrens and that
the county could not afford to give up the $2.5 million or more the
county hoped to get. Gaffney claimed that it was his choice as
County Executive to make the decision on the 96 acres, and that a
Commission vote was not required. 126 Gaffney was backed by
another member of the Commission, Southampton Town Supervisor
Fred Thiele. 27 Gaffney also pointed out that Suffolk County had
already pledged $10 million towards acquiring land in the Pine
Barrens.
28
The new law took effect in July 1993, halting development
of private land in the core preservation area, about 14,300 acres of
which will have to be acquired or protected in some other way. In
addition to notifying the 4,000 owners of property in the core
preservation area, the commission must meet the statutory deadline
(July 14, 1995) of figuring out how to compensate the owners, how
to manage the core area, and how much development will be
permitted in the compatible use area. To make matters worse, in
early February 1994 Governor Cuomo released his budget proposal
for fiscal year 1994-95. Cuomo's proposed budget basically
ignored the Pine Barrens, calling for a statewide total of only $ 9
million to be spent for land acquisition, with the majority of this
reserved for upstate land and no promise that any of the rest would
125. Tom Morris, Gaffney Kills Bid to Save Land for Barrens Swap,





be used to acquire land in the core preservation area. 29  In
addition, the commission estimated that it would need more than
$ 1 million in order to operate in 1994-95, whereas Cuomo's
budget only allocates $ 150,000 for this purpose.130
Ray Corwin, executive director of the commission, stated
that if the commission had the funds, some of the owners of the
14,300 privately held acres in the core area would be offered cash
for their land. He also stated that the commission planned to rely
heavily on the option of transferring development rights, which
would give property owners the right to build outside of the core
area in exchange for development restrictions being placed on their
land.131
This, however, could pose problems. Southampton Town
Supervisor Fred Thiele (one of the five voting members on the
commission) expressed concern that "[i]f the pine barrens project
is going to rely too heavily on the transfer of development rights
it's going to fail.' ' 132 Thiele was referring to the concern of many
that development has so saturated the area that the compatible
growth area is not large enough to handle all of the development
rights in the core area. 3
3
Another problem that the commission will have to confront
with the passage of the Pine Barrens Act is the fact that the United
States Constitution sets forth a clear requirement of compensating
owners when the government takes private land.134 For the past
several decades, the Supreme Court has had difficulty with the
1
129. Peter Schellback, Pine Barrens Up Against Harsh Realities, N.Y.





134. "IN]or shall private property be taken for public use, without just
compensation." U.S. CONST., amend. V.
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clear language of the takings clause. This is probably due in large
part to Justice Holmes, who stated in Pennsylvania Coal v.
Mahon 35 that a regulation creates a taking if it "goes too
far."136 To say that a regulation is a taking if it "goes too far"
provides absolutely no guidance at all for any government who
would like to know the limits of their regulatory powers.
Generally, the government's power of eminent domain and its
police powers justify land use regulations, and local governments
do not have to compensate private owners for any losses they may
suffer from zoning or subdivision regulations. 137  A regulatory
taking will usually be found when a regulation denies the property
owner all "economically viable use of the property," 138 or if it
135. Pennsylvania Coal v. Mahon, 260 U.S. 393 (1922).
136. Id. at 415.
137. See Keystone Bituminous Coal Ass'n v. DeBenedictis, 480 U.S. 470,
485, 493 (1987) (attack on regulation will fail without a finding that the
restriction makes it impossible to profitably engage in business or unduly
interferes with investment-backed expectations); Nectow v. City of
Cambridge, 277 U.S. 183, 188 (1928) (although zoning regulations are
generally constitutionally permissible, a regulation may fail to meet
constitutional standards in its application to a particular piece of land).
138. Agins v. City of Tiburon, 447 U.S. 255, 260 (1980) (citing Pennsylvania
Central Transp. Co. v. New York City, 438 U.S. 104, 138 n. 36 (1978)). The
Eleventh Circuit in Reahard v. Lee County noted a number of factors to be
considered: (1) the history of the property--when it was purchased, the nature
of the title, and its original use; (2) the history of the property's development;
(3) the history of zoning and regulations that affected the property; (4) the
manner in which development changed when title was passed from one owner
to another; (5) the present nature and size of the property; (6) the reasonable
expectations of the landowner and neighboring landowners; and (7) the
diminution in the investment-backed expectations of the landowner after
passage of the regulation. 968 F.2d 1131, 1136 (11th Cir. 1992).
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does not substantially advance a legitimate governmental
purpose. 3 9
The commission's problem will arise if any of the land
owners in the core preservation area challenge either the Pine
Barrens Act itself, the public acquisition of their land, or the
commission's attempt to exchange development rights outside of
the core area as something less than "just compensation." In
analyzing a regulation's impact on a land owner, the court conducts
a multi-factor examination of "justice and fairness," looking at the
"character of the governmental action," the economic impact of the
regulation on the owner, and the extent to which the regulation
interferes with any investment-backed expectations.14 0  In Lucas
v. South Carolina Coastal Council,14 ' the Court held that on the
rare occasion that a land use regulation denies a property owner all
"economically viable use of his land," the Fifth Amendment
requires payment of just compensation even if the regulation has
the legitimate purpose of preventing serious harm to the public. 142
The position of the owners of private land in the core area
is not entirely different from the position Mr. Lucas was stuck in.
Lucas involved a landowner's claim that the South Carolina
Beachfront Management Act 143 violated the takings clause."4
139. Id. (citing Nectow, 277 U.S. at 188). In Nollan v. California Coastal
Comm'n, 483 U.S. 825, 841 (1987), the Court emphasized that the
"substantially advances" standard gives rise to more stringent review than the
traditional rational basis analysis. See generally Michael M. Berger, Happy
Birthday, Constitution: The Supreme Court Establishes New Ground Rules for
Land-Use Planning, 20 URB. LAw. 735, 752-55 (1988)
140. Pennsylvania Central, 438 U.S. at 124.
141. Lucas v. South Caroling Coastal Council, 112 S.Ct. 2886 (1992).
142. Id. at 2893-94. See also Terry D. Morgan, Takings Law: Strategies for
Dealing with Lucas, LAND USE L. & ZONING DIG., Jan. 1993, at 3, 9-10
143. S.C. CODE ANN. § 48-39-250 (law. Co-op. Supp. 1988).
144. Lucas, 112 S. Ct. at 2890.
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The Beachfront Act restricted development along the South
Carolina coastline in order to prevent erosion. Lucas had
purchased two beachfront parcels two years before the Act was
passed, intending tobuild a single family residence on each
lot, 145 but the Act prohibited him from constructing anything
except walkways on his ocean-front property. 4 6 Lucas claimed
that the Act made his property valueless. 47
Lucas brought suit, claiming that although the Act on its
face was a valid exercise of South Carolina's police power, it
amounted to a taking with respect to his individual property. 148
The South Carolina Court of Pleas agreed that the Act amounted
to a taking, and the court ordered "just compensation" of over one
million dollars. 49 The South Carolina Supreme Court reversed,
holding that the regulation was designed to "prevent serious public
harm" and could therefore not work a taking under the Fifth
Amendment.1 50 The United States Supreme Court reversed, and
remanded the case back to South Carolina's courts in order to
determine whether or not a taking had occurred.' 5'
At the present time, it is unclear exactly how the courts
would rule upon a challenge to the Pine Barrens Act as a violation
to the Fifth Amendment. The Takings Clause says that the
government shall not take private property for public use without
just compensation. This indicates that the courts would have to
address: (1) whether there has been a taking of private property; (2)
145. Id. at 2889.
146. Id. at 2889-90 & n.2.
147. Id. at 2890.
148. Id.
149. Id
150. Lucas v. South Carolina Coastal Council, 404 S.E.2d 895, 901-02 (S.C.
1991).
151. Lucas, 112 S. Ct. 2886, 2901-02 (1992).
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if there has been a taking, whether it was done for a public
purpose; and (3) if it was done for a public purpose, whether just
compensation was paid? Decisions such as the one in
Pennsylvania Central, which indicated that there has not been a
taking where the government has awarded the property owner some
transferable development rights, 15 2 only confuses the issue, as
does a holding that no taking has occurred because the government
had a really important, even compelling, purpose.
153
VI. CONCLUSIONS
This article has shown how the battle between
environmentalists, developers and government officials led to the
amazing result that these often antagonistic parties came together
with a unique regional plan to protect one of New York States
most precious natural resources. Despite the fact that the New
York Court of Appeals took a restrictive stance in interpreting
SEQRA, an outcome wholly unexpected given the courts ruling in
Save the Pine Bush, the Long Island Pine Barrens Protection Act
was enacted by the State Legislature. This ended years of
contention and litigation and has the potential of affording the
Pine Barrens much greater protection than it had under traditional
land use planning in New York State.
Although the preservation of the Pine Barrens is still far
from assured, the Long Island Pine Barrens Protection Act is a
major achievement, one that was almost unimaginable a few years
ago. It is ironic that the Pine Barrens are in a much better position
now than if the Pine Barren Society had won their SEQRA suit in
the Court of Appeals. This would have led to a cumulative EIS
being prepared by a government agency with no mechanism for
carrying out the EIS findings, no special funding, and with the
152. See Pennsylvania Central, 438 U.S. at 137.
153. See, Keystone Bituminous Coal, 480 U.S. at 490-92.
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threat of legislative repeal of the decision by developer lobbying
efforts.
However, the State Legislature and the Governor must not
allow the productive outcome of years of litigation go to waste, as
they threaten to do by withholding funds which are vital not only
for the purchase land in the Pine Barrens, but also simply for the
day to day operations of the Pine Barrens Commission. Without
additional money for the acquisition of land in the core
preservation area, the Commission will find its hands tied. As I
indicated earlier, the Commission cannot simply rely on using
transferable development rights to satisfy property owners who
have lost the use of their property in the core preservation area. If
the State Legislature comes through with the money promised, then
there it is likely the Central Long Island Pine Barrens, and Long
Island's water supply, will finally have the protection they deserve
and require.
